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Social Interactions

A
s we start 2022, the impacts of COV-
ID remain very real with cases spiking 
again over winter from another vari-
ant causing another wave of restric-

tions. Although many of us have adapted, the 
ongoing restrictions are increasingly frustrating 
and challenging. 

The COVID impact on our social inter-
action has been dramatic with stay-at-home 
orders, isolation, quarantine, and social dis-
tancing. The pandemic restrictions really 
have stressed how much we need social con-
nection and interaction for our emotional 
and physical well-being.

The need for spaces to interact and collabo-
rate was a key driver for the new UBC Arts Stu-
dent Centre, where the undergraduate faculty 
can gather under one roof to connect and access 
various amenities. The black circular building is 
a striking landmark addition to the campus that 

will improve the academic, social, personal and 
professional lives of students.

For our profile, we feature Lori Simox, CEO 
of SPAL General Constructors. Indigenous 
businesses in B.C. are actively forging new part-
nerships in the construction industry to create 
new opportunities for their communities. Inter-
est in Indigenous engagement is growing and 
SPAL has been successfully winning contracts 
since its inception.

Also inside this issue, you will find our fea-
ture on infrastructure. The critical role that in-
frastructure plays in our lives was emphasized 
by the devastating November atmospheric river 
events that hit southern B.C. Key transportation 
corridors suffered heavy damage from washouts, 
flooding or landslides, resulting in communities 
cut off and major supply chain disruptions.

The construction industry showed what they 
are capable of, responding with crews and equip-

ment in a massive effort to repair the dam-
age. The Coquihalla Highway re-opened to 
essential traffic in record time on December 
20th, just 35 days after crews began repairs 
— read about the incredible feat. 

Finally, several industry experts share in-
sights on new bond forms, the rising cost of 
insurance and risk mitigation through con-
tract bonds.

Cheryl Mah
Managing Editor

BFL CANADA

For more information contact:

BFL CANADA Insurance Services Inc.
1177 West Hastings Street, Suite 200
Vancouver, BC  V6E 2K3
T. 778-329-4179
construction@bflcanada.ca
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BY CHERYL MAH

BUILDING BUILDING 
BENEFICIAL PARTNERSHIPSBENEFICIAL PARTNERSHIPS

Lori Simcox is passionate about Indigenous economic development. As CEO 
of SPAL General Constructors, her focus is on building relationships with part-
ners in the construction industry to create a strong economic future for North 
Vancouver’s Tsleil-Waututh Nation (TWN).

Owned by TWN, SPAL participates in Aboriginal procurement opportuni-
ties with joint venture partners across the Lower Mainland and has been success-
fully winning large contracts since its inception in 2009.

“What makes this nation a little bit different is they are very eco-
nomic progressive. They’ve been building condominiums — the Ra-
ven Woods development — for the past three decades,” says Simcox. 
“The Nation is also a large land purchaser and has a lot of land de-
velopment in different industries.”

Indigenous engagement in the industry has seen significant growth in 
recent years with construction companies creating Indigenous relations 

Connections
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Connections

departments to help improve how they work 
with communities to capitalize on opportunities.

“The amount of work that we’ve been doing has 
been exponential. We did more than $80 million 
worth of contracts in 2019 and close to double that 
in 2020. We have over 30 different partnerships in 
the construction industry and I talk with our group 
of partners almost on a daily basis,” says Simcox, a 
Tr’ondëk Hwëch’in native from the Yukon.

Born and raised in Whitehorse, Simcox obtained 
a Bachelor of Business Administration from Si-

mon Fraser University (SFU) in 1999. She 
then completed her Master of Business Adminis-
tration at Royal Roads University in 2005, followed 
by earning her Certified Management Consultant 
with the Canadian Association of Management 
Consultants.

After graduating from SFU, she became in-
volved with the Tsleil-Waututh First Nation 
through a summer contract project. From there, 
she began working in different capacities before 
taking on the role of senior project manager for 

the economic development department for the 
nation in 2001. She became CEO of SPAL Gen-
eral Constructors in 2012.

SPAL is one of the many businesses the nation 
owns, says Simcox, and was originally formed in 
partnership with the Tsawwassen First Nation 
to take advantage of construction opportunities 
from the 2010 Winter Olympics. The company 
is now wholly owned by TWN, a small nation of 
600 members with its traditional territory along 
Burrard Inlet.

“While there is greater interest and understanding of partnering 
with Indigenous groups, stereotypes still exist today.”
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While Simcox wears many hats, her four 
main focus areas are: joint venture develop-
ment, partnership advancement, policy de-
velopment and implementation and industry 
presentations.

“We take a lot of time when we’re creat-
ing partnerships in industry to ensure it’s the 
right fit for the nation. Our goal is to create 
relationships with prime bidders in industry 
and go after opportunities that have Indige-
nous preference priority and/or policy,” says 
Simcox, who works with a team of six.

She explains each agreement is slightly dif-
ferent, but the partnerships fundamentally 
create an economic revenue source for the na-
tion and may involve mentoring, training and 
employing members of the community. 

“We really look hard at risks and rewards 
and mutual benefits. It’s important that 
we’re doing business with companies that 
have the same values and ethics as the na-
tion,” she says, adding that before the pan-
demic, the First Nation regularly hosted 

networking events to bring its partnered 
businesses together.

Through partnerships with public and pri-
vate organizations, SPAL is able to actively 
compete in industry bid opportunities within 
the Tsleil- Waututh traditional territory and 
beyond. SPAL services are focused on proj-
ect management for large public construction 
and development projects.

Projects have included winning bids ten-
dered by companies such as BC Hydro, For-
tis, Port of Vancouver and Seaspan. 

Seapan’s $170 million shipyard moderniza-
tion project completed in 2014 was one of the 
company’s biggest successes where more than 
25 per cent of the construction work went to 
TWN-partnered businesses, says Simcox.

The company is currently involved in two 
of the biggest infrastructure projects in the 
Lower Mainland — the Broadway Subway 
project and the Pattullo Bridge replacement.

“We have great leadership. Our late direc-
tor Leonard George and current director Matt 

Thomas have been key to leading TWN,” says 
Simcox. “The fact that we have strong business 
relationships with companies that are like-
minded has been very successful for us.”

While there is greater interest and un-
derstanding of partnering with Indigenous 
groups, stereotypes still exist today.

“Some people think it’s more difficult and 
more expensive to work with First Nations. All 
First Nations are not the same. We work hard 
to move past those stereotypes and show that 
there can be a lot of success working with us,” 
she says. 

Procurement of federal contracts that now 
require five per cent to be held by Indigenous 
businesses is also spurring engagement. The 
policy is intended to boost employment op-
portunities for First Nation-owned businesses 
as well as companies that have partnered with 
First Nations.

“SPAL provides a foot in the door for our 
partners and a competitive advantage. It’s 
important to note it’s not just a monetary 
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transaction,” says Simcox. “Indigenous en-
gagement can be key to the skilled labour 
shortage. We have had many job opportuni-
ties come through and the nation has a low 
unemployment rate — one per cent.”

Another important part of her role is 
to help companies, who want to be more 
involved with Indigenous engagement, by 
working with them to develop procurement 
policies or agreements that work within 
their organizations.

“Relationship development with local 
communities is huge and important to proj-
ect success, especially with the need for con-
sultation now, meeting corporate responsibil-
ity goals and public relations,” says Simcox.

She also shares her time on a variety of 
industry boards including the BC Con-
struction Roundtable, Indigenous Tourism 
BC, Destination BC and Royal Roads Uni-
versity. She sits on the board of Northern 
Vision Development on behalf of her com-
munity.  

“I think SPAL is showing what is possible 
through partnerships and collaboration with 
First Nations,” says Simcox. “And my focus is 
to ensure that each project supports the well-
being and economic viability of the nation 
into the future. We’ve had huge successes and 
I expect more growth.”  

 

 

 SUPPLYING PRODUCTS COMMUNITIES ARE BUILT ON.

 
www.langleyconcretegroup.com

The Langley Concrete Group is proud to be continuing our ongoing 
expansion plans within our operations to support our customers and provide 
structural precast products using local suppliers. Made in B.C. means 
investing in our communities, providing jobs and helping our economy. 
At this time, more than ever, support locally made products, of all types.
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DISTINCT DISTINCT 
GATHERING PLACE

Feature Project

BY CHERYL MAH

Photos courtesy of EMA PETER PHOTOGRAPHY
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Feature Project

S
tudents in the UBC Faculty of Arts now 
have an eye-catching new building to call 
their own. Opened in November 2021, 
the Arts Student Centre serves as a central 

hub for arts students where they can collaborate and 
interact across disciplines.

The building is designed by Leckie Studio to be a 
gathering place for the undergraduate students of the 
university’s largest faculty. The multi-purpose facility 
includes a range of programs, services, amenities and 
collaborative activity spaces including: media and 
graphics production, video conferencing, art display 
and a dedicated multi-use space for everyday col-
laboration and special events.

The centre was a much needed space that took al-
most 10 years of student planning and collaboration 
before it became a reality.

Leckie Studio originally came up with a building 
design for a different site but concerns over mature 
oak trees led the project moving to the Brock Com-
mons area on East Mall and Walter Gage Road. The 

change of site for the project was a challenge and an 
opportunity, according to principal Michael Leckie.

“The new site was challenging with buildings 
on three sides undergoing massive redevelopment 
which was quite different from the original site. Our 
building was modest in scale and had to respond to 
these existing and future conditions,” he explains. 
“But it also afforded us the opportunity to create a 
distinct building — a departure from the standard 
material vocabulary of the campus fabric.”

The result is a three-storey cylindrical build-
ing featuring a striking, contemporary design, 
with a system of black window fins that mediate 
privacy and provide architectural character and 
solar shading.

“The radial form of the building was a direct re-
sponse to the complexity of the site conditions,” says 
Leckie, noting they undertook an exhaustive study 
of multiple building forms. “We were able to deliver 
a building that was not only ambitious in form but 
met the requirements for the budget.”

Turner Construction broke ground in July 2020 
and achieved substantial completion in November 
2021. Built during the pandemic, the biggest chal-
lenge was supply chain issues according to project 
manager Anthony Slivinski.

“The supply chain was a challenge — from win-
dows to paint,” says Slivinski. ”We had to stay on top 
of materials and add extra lead time. We were down 
to the wire on the windows from Europe. They were 
delivered late because of COVID. Some frantic days 
at the tail end but everything came together.”

The cylindrical building shape was also challeng-
ing, requiring the team to work out many custom 
details to execute the architect’s vision. 

“You won’t find one corner in this building,” says 
Slivinski. “All the walls are circular and everything 
had to fit into a round shape. The shape definitely 
added complexity to the build.”

The nearly 11,000 square foot concrete and steel 
structure uses wood (interior wood acoustic wall 
panels and exterior wood soffits) and glass elements 

The Arts Student Centre offers amenities and space for students to gather and collaborate.
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to create a warm, welcoming environment with am-
ple natural light.

The ground floor is anchored by a student re-
source centre and cafe and acts as an “extension 
of the public realm.” The second and third floors 
are interconnected spaces with common study 
space, support space, kitchen and washrooms. 
Focused quiet compartmentalized spaces on the 
third floor overlook the common space below 
through an atrium that is tuned for natural ven-
tilation, daylighting, and acoustics. 

“We were able to achieve a really successful 
vertical interconnected space which functions 
well for lectures, meetings and social gatherings,” 
says Leckie, adding fitting a large program into 
a modest footprint was another challenge and 
required a focus on adaptability and flexibility.

Targeting LEED Gold, the building features 
passive ventilation. The building automation sys-
tem operates windows to ventilate the building by 
day and flush out by night where the thermal mass 
of the building can discharge the daily heat gain.

“Passive ventilation was a key part of the 
project for working to achieve LEED Gold,” 
says Leckie.

The Arts Student Centre was the studio’s 
first project at UBC and was personally 
meaningful for Leckie, who studied architec-
ture at the campus.

“The vast majority of institutional academic work 
in Canada is performed by very large national prac-
tices so we are very honoured to have been able to 

work on this project,” he says. “To be able to contrib-
ute to the fabric of the campus is a real dream and a 
rare opportunity for a young practice.”

A collaborative working relationship between 
UBC, stakeholders, the Alma Mater Society and the 
project team helped to successfully deliver an iconic 

landmark that will improve the academic, social, per-
sonal and professional lives of arts students at UBC 

“What hasn’t changed, despite the pandemic, is 
people still need space to gather in groups and this 
building is about creating those important spaces for 
social connections and interaction,” says Leckie.  

The atrium allows for ample daylight and natural ventilation.

www.wmbeck.com

1-888-437-1100

info@wmbeck.com

We Care. We Help.



CONSTRUCTION BUSINESS   January/February 202212

Civil Rigging: Practical Training
BY MARK JH KLASSEN

In a previous article, we established the general 
need for basic training in civil rigging. But what 
should be the focus of that training? 

WHAT KIND OF TRAINING?
According to Ralf Notheis, manager of Bigfoot 
Crane’s Training Academy, there is a critical need 
within the industry to provide training that is both 
practical and accessible. “There’s a demand for 
both theory and practice,” he says, “which means 
that training requires some time in the classroom 
and some time on the job, in the rain and in the 
mud with gloves on, to make sure it works in real 
life. Workers deserve that type of training.”

The goal of basic training in civil rigging is to 
educate, and thereby to eliminate the untrained 
worker. Training needs to focus on the equipment 
that workers use, on lifting practices, and on the 
environment where they work. 

Notheis says that approximately eighty percent 
of rigging accidents occur due to slings being 
damaged or cut. Workers need to be taught how 
to properly inspect their slings and hardware to 
determine whether it’s safe to use or needs to be 
thrown out. 

“First, people need to understand their 
equipment, its capacity and its condition,” Notheis 

says. “Using the right equipment is essential and 
using damaged or worn-out gear is just plain 
dangerous.” 

Another basic problem on job sites is that 
workers are lifting beyond the capacity of 
the equipment. “There are regulations for a 
reason,” states Notheis simply. “Rigging is only 
efficient and safe when it is being used properly. 
If workers misuse their equipment, they put 
themselves and others at risk.” 

Potential hazards of the equipment also need 
to be addressed. “Even the best workers can’t 
guarantee that equipment won’t break down 
or malfunction,” says Notheis. “But they can be 
prepared for when it does.”

Notheis gives the example of a hydraulic 
hose bursting on a lifting device and the 
subsequent action of a boom crashing down. It’s 
a real hazard, even if it’s never happened before. 
Good training makes it possible to avoid the 
consequences of a mishap like that, by making 
sure that precautions are taken. 

Notheis says that too many people say to 
him, “We’ve always done it this way, and 
we’ve never had a problem.” But he argues 
that it just takes one accident to change 
everything. “Just because you’ve always done 

it that way doesn’t mean it’s the right way to 
do it.” 

When it comes to the work environment, 
Notheis emphasized that workers are far too 
often unaware of the dangers around them. 
“Electrical contact is one of the main causes 
of injury or death on jobsites. It is essential 
to teach workers how electricity behaves and 
what to do if contact does occur.” 

Workers need to know what questions to ask 
about their environment when lifting loads, so 
that they can use taglines effectively and keep a safe 
distance from hazards. Confined spaces present 
similar challenges—workers need to always be 
aware of the dangers around them. 

CONCLUSION
Notheis insists that the skills necessary for safe 
civil rigging are not difficult to learn, and once 
they are learned, it’s just a matter of relying on 
your training and making fact-based decisions 
repeatedly, instead of assuming and guessing. 
For someone who is passionate about providing 
good training in civil rigging, Notheis knows that 
keeping that training practical and accessible is 
critical. From experience, he knows that covering 
the basics well can save lives.  

Infrastructure



Let us train you at your facility 
to give your employees hands 

on training with equipment 
they use on a daily basis.

Educate your crew on the proper use and 
inspection of construction rigging.
Then apply the best rigging techniques 
for safer job sites.

Lower your risk with our Theory &
Practical Training Session

(includes certificates of completion & manual)

$2,850.00 + GST 

Tuition & fees for a group of 10:

Learn from the Pros. Safety Focused, Safety Driven.

1-877-959-9906

Register Now
www.bigfootcrane.com
info@bigfootcrane.com

Bigfoot Crane Academy

1-Day Training
Program

Reduce your Risk with Proper Training 
from Industry Professionals

Civil Works Rigging Course 
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Improving Connectivity 
BY GEOFF KALLWEIT

T
he Westbrook pedestrian bridge 
replacement project was initiated by 
the City of Calgary as part of a larger 
program to rebuild key pedestrian 

crossings in the city. The bridge sits within 
the context of an Area Redevelopment Plan 
(ARP) that the city developed in 2009 to shape 
the future direction of the Westbrook Village 
community. 

This ARP was built with the Westbrook 
LRT Station acting as a central hub in a transit 
oriented development (TOD). In keeping with 
the defining principles of a TOD, walkability 
was identified as a key consideration within the 
ARP. To support a vibrant and interconnected 
neighbourhood, the city envisioned that 
“pedestrian and cyclist connections [would] be 
abundant and convenient...” 

The existing pedestrian overpass being 
replaced was in disrepair and sub-standard in 
many ways. The grades leading up to the span 
were very steep, even for able bodied users; the 
bridge was too narrow to permit bi-directional 
wheelchair or bike traffic; and lighting in the 
area was sparse leading to security concerns. 
Although the location of the crossing was 

Infrastructure
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generally acceptable, there were missed 
opportunities in how the ramps were aligned, 
and many adjacent pedestrian routes were left 
unserved.

When RJC Engineers was awarded the 
contract to design the bridge replacement, the 
placement of the new span was reconsidered 
to leverage two opportunities: improvements 
to bridge access locations, and an off line 
alignment that would avoid unnecessary 
pedestrian detouring. By placing the bridge 
appropriately, the design team was able to 
introduce five points of access with better 
connectivity to transit, bike routes, and 
desirable destinations in the area. By locating 
the bridge sufficiently away from the existing 
span, it became possible to build the new 
bridge without demolishing the old one. 
Doing so maintained current pedestrian 
routes and avoided lengthy detours.

AESTHETIC CONSIDERATIONS
The considerate approach to locating and 
configuring the bridge went hand in hand 
with the team’s approach to the bridge’s 
aesthetic character. A well-considered aesthetic 
configuration could help maintain visual 
continuity and allow the bridge to appear 
unified and balanced. While developing span 
options for the crossing, the design team 
began playing with alterations to a traditional 
tied-arch configuration that would improve 
the sense of continuity with its supports. The 
result was a hybrid arch configuration that 
integrated concrete and steel in a novel way to 
flow naturally into the pier caps at either end of 
the span.

The most jarring aesthetic inconsistency 
with many tied-arch overpasses on flat terrain 
is the lack of continuity of the lines of the arch 
when they arrive at the supporting piers. When 
natural topography such as river banks or hills 
can act as termination points for the span, a tied-
arch sits comfortably in its context, anchoring 
itself to the earth that supports it. But when a 
tied-arch is placed like a drop-in span between 
conventional piers, the lines of the arch are 
left stranded where they terminate, leaving the 
impression that the span has been inserted into 
the gap haphazardly.

GEOMETRIC ADJUSTMENTS
To avoid a sense of disparity between span and 
supports, the design team adjusted the visual 
lines of the Westbrook arches with an inflection 
point and upward curvature near the ends of 
the span. The upward curving line was carried 
across the supporting pier cap and blended into 
the approaching ramps and stairs. This aesthetic 
gesture de-emphasized the distinction between 
the form of the span and the form of the pier 
cap, creating better continuity where the two 
meet.

USE OF CONSTRUCTION MATERIALS
The infill span of a tied-arch overpass is 
typically composed of structural steel to reduce 
the weight of the span and make it easier 
to lift into place. Conversely, the approach 
structures are often built in concrete to reduce 
the maintenance associated with coating re-
application. By forming arch terminations with 
precast concrete, the design team sought to 
leave the impression that the steel portions of 

the span were growing from extensions of the 
pier caps, rather than being perched upon them. 

CONNECTION DESIGN
With the amount of effort devoted to creating 
better visual continuity between the span 
and support structure, it would have been 
an aesthetic defeat to introduce clumsy 
connections where structural components met. 
Heavy bolted joints or large jumps in section 
size would have broken the visual continuity 
and interrupted the otherwise simple lines of 
the arch. To avoid this issue, the team designed 
field-welded and site-cast connections to 
minimize their bulk as much as possible. These 
connection details allowed the majority of the 
load transfer to occur within the outline of the 
structure, maintaining its natural lines.

ENHANCED COMMUNITY CONNECTION
To support the City of Calgary’s desire for 
a convenient active-modes network in the 
Westbrook Village neighbourhood, the design 
team took on a mandate to deliver a thoroughly 
considered, well-integrated bridge design. 
Their design of a replacement for the existing 
Westbrook pedestrian bridge broadened the 
transportation network in the area, corrected 
functional deficiencies in the crossing, and 
produced a beautiful, balanced bridge. As 
the Westbrook TOD continues to grow and 
mature, the design team hopes to watch the 
bridge become more and more embedded in the 
fabric of the community. 

Geoff Kallweit, P.Eng., is an associate with 
RJC Engineers.

Infrastructure
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Stream Corridor Management
Are streams worth the same as constructed assets?
BY BY KIM STEPHENS, TIM PRINGLE, AND RAY FUNG

B
uilders and those in the construction 
industry make things: buildings and 
infrastructure. Considered hard as-
sets, we derive services or benefits from 

those things. Traditionally, we have considered na-
ture as providing the raw materials or natural re-
sources, from which these hard assets are created. 

In the last decade or so, increasing attention has 
been given to natural systems as assets in their own 
right. They provide ecological services, such as 
trees cleaning the air (like an HVAC system) or a 
creek filtering the impurities in water (like a water 
or sewage treatment plant). Often, these services 
are provided by nature at a cost lower than the 
comparable engineered asset. 

Meanwhile, the age of much of the hard as-
sets in our community, especially infrastruc-
ture, necessitates replacement and upgrading, 
which can create a huge financial burden for so-
ciety. So, while the industry’s interest is to con-
tinue constructing, the infrastructure burden 
encourages consideration of the services ecosys-
tems provide, at the very least as a complement 
to engineered assets.

WHAT IS MEASURED GETS MANAGED
At best, the ecological services provided by “green 
infrastructure” have been considered as an add-on. 
They are not intuitively understood by the public, 
elected representatives and asset managers. Unless 
communities measure the effects of impacts, 
degradation of riparian assets and streamside 
setback zones will continue. 
EAP, the Ecological Accounting Process, is 
an approach that aims to recognize the worth of 
natural assets. Accounting in this sense means 
taking stock and understanding the worth of 
ecological services as the community uses them. 
On a practical basis, this approach has been 

Infrastructure

applied to real estate, in other words, land, and 
specifically to stream corridors. 

Land supports assets that provide services, and 
the decisions about land are made at the parcel 
scale. Communities are tied to the past through 
historical subdivision of land. Restoring the health 
of natural systems within the built environment 
means we must understand the “biology of land 
use.” The human analogy is DNA. 

The EAP methodology focuses on the historical 
and current land use practices that have changed 
landscapes, modified hydrology, and have led 
to present-day community perceptions of the 
worth of a stream and/or other water assets, such 
as a wetland, and the ecological services those 
assets provide. The EAP methodology is the only 
ecological methodology that deals with the parcel.

What happens on the land matters; what is 
measured gets managed. Thus, EAP bridges a gap. 
It provides local governments with a methodology 
and metrics to determine financial values for 
ecological services and the natural assets that 
deliver them. 

EAP IS A LAND USE PERSPECTIVE
The strength of EAP is in how it looks at 
and values streams as systems and as a land 
use. A stream corridor is a land use because 
it satisfies two criteria: it is defined in the 
Riparian Areas Protection Regulations Act, 
and it has a financial value.

A stream corridor is a “natural commons” 
and its financial value is defined as the Natural 
Commons Asset (NCA) value. EAP uses BC 
Assessment data to find the financial value of a 
stream. BC Assessment parcel data are accurate, 
recent, and reflect the motivations of buyers and 
sellers over time. This means parcel values include 
social, ecological, and financial trend information. 

Essentially, EAP metrics describe and quantify 
the combined range of uses (package of ecological 
services) desired and supported by the community, 
namely - drainage, habitat, recreation, and 
enjoyment of property. This is a land use perspective.
 
ASSET MAINTENANCE  
AND MANAGEMENT
The other benefit of assigning worth to a stream 
corridor as an asset is that it leads to consideration 
of efforts needed to maintain that asset. To 
borrow a framework from the financial world, a 
Maintenance and Management (M&M) budget 
needs to be assigned to keep up the performance of 
ecological services beyond the natural asset’s initial 
“capital” costs.

For the most part, the formal responsibility 
for the services that stream corridors provide, as 
equivalents to engineered assets, lies with local 
government. EAP then, puts M&M of stream 
corridors and wetlands on an equal footing with 
say, pipes and pumps. The methodology and 
metrics recognize the importance of the stream in 
the landscape. 

EAP supports local governments that intend 
to include stream systems in asset management 
calculations and the M&M of drainage services. 
Through EAP, local governments have a guiding 
philosophy, methodology and metrics to make 
a financial case for stream systems. Beyond 
local government, the provincial umbrella for 
EAP is Asset Management for Sustainable 
Service Delivery: A BC Framework. The BC 
Framework operationalizes one of 45 actions 
in Living Water Smart, British Columbia’s 
Water Plan.

The driver for EAP is degradation of 
stream channels and streamside riparian 
setback zones. Over the last six years, the EAP 
methodology and metrics have been tested, 
refined and mainstreamed through a set of 
nine demonstration application projects in the 
Lower Mainland and on Vancouver Island. 

The methodology has allowed consideration of 
opportunities taken or missed and risks avoided 
or incurred. On an ongoing basis, it allows for the 
question, how well are we doing? In short, EAP 
provides local government with a path forward to 
address loss of riparian integrity along streams. 

But as a professional in the building industry, 
don’t think that it’s an either/or choice between 
constructed assets and natural assets. Given the 
state of our buildings and infrastructure, there’s 
going to be a need for both. There’s plenty of work 
to keep everyone busy!  

Kim Stephens, Tim Pringle, and Ray Fung are 
with Partnerships For Water Sustainability.
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Crews Rebuild Coquihalla in 35 Days

A
n unprecedented storm caused se-
vere widespread damage to critical 
transportation corridors in British 
Columbia in November 2021. BC 

Highway 5 (also known as the Coquihalla), 
which connects B.C.’s Interior to the Lower 
Mainland, was severely impacted, cutting many 
communities off from the rest of the province 
and disrupting the supply of essential goods in 
B.C. The Coquihalla re-opened to essential traf-
fic in record time on December 20th, 2021, just 
35 days after crews began repairs — an incred-
ible feat given the scope of the repairs. 

The original construction of the Coquihalla, 
which runs 205 km from Hope to Kamloops, was 
a large-scale project completed in three phases and 
opened in 1986. Flooding and washouts associated 
with the November storm caused heavy damage 
to more than 20 sites along the 130 km stretch 
between Hope and Merritt, including seven bridges 
where spans completely collapsed or were otherwise 
deemed impassable.

“We’ve fixed damage like this before, but 
never of this magnitude,” says Kelly Scott, 
president of the BC Road Builders and Heavy 
Construction Association. 

Restoration work was quickly underway, 
led by the road maintenance contractors 
that maintain Highway 5: Emil Anderson 
Maintenance (EAM), Yellowhead Road and 
Bridge (YRB.) supported by Peter Kiewit Sons. 
EAM manages the area from Merritt to Hope, 
and YRB maintains the stretch from Merritt to 
Kamloops. More than 40 local B.C. companies 
and Indigenous businesses were subcontracted 
to assist in repairing the highway.

“We’re used to seeing heavy rainfalls and the odd 
mudslide, but we never expected what took place 
overnight and continued to take place the next day,” 
says YRB general manager Dave Duncan of the 
flooding on November 15, 2021. “Normally, these 
sleepy creeks don’t have particularly high flows. 
The power of the water, trees two to three feet in 
diameter and boulders coming down the river was 
something I had never witnessed before, and then 
watching bridges start to fail and get undermined.”

Duncan estimates that at the busiest point, YRB 
deployed around 150 workers on site daily with 80 - 
100 pieces of heavy equipment in use at once. Crews 
worked 12 — 14 hour days, and due to the closure 
of Merritt and lack of available housing, in addition 
to the long days many workers commuted over an 
hour each way from Kamloops. 

Construction crews on the Coquihalla 
rebuild faced the challenge of repairing the 
immense damage on the highway through 
some of the least hospitable conditions for road 
works, especially at that elevation. 

“Normally you would be prepared to do 
this kind of work in spring, summer or even 
fall—but in the heart of winter—I don’t 
think any crew was really prepared for it,” says 
Duncan. “In the one-month period between 
the damage and opening the Coquihalla, 
we had a torrential rainstorm followed 
by freezing cold, and about two metres of 
snowfall. On the Coquihalla you must build 
things properly, and we are dealing with 
-20℃ temperatures while we are trying to 
achieve compaction, to properly key rock in, 
pour concrete, and place asphalt.”

YRB crews were presented with another 
major challenge in sourcing materials. To 
stabilize structures and begin to rebuild, 
they had to find nearby locations to produce 
more than 100,000 cubic metres of rock. 
“Normally you’d spend six months doing 
just that and we’re doing it in six days trying 
to clear the site and remove the overburden. 
We were mobilizing drilling equipment and 
had to blast rock, creating brand new quarry 
locations,” says Duncan.

Emil Anderson Construction vice president 
Colin Taylor reports being similarly stunned 
by the extent of the damage. “Seeing bridges 
without spans or whole sections of highway that 
had simply disappeared, or a pipeline floating 
in the middle of a river — those are things 
you’re never meant to see, and it took a while 
to process.” Including subcontractors, EAM 
managed approximately 265 workers a day at 
the peak of the project. 

Safety for the workers was top priority while 
managing the repairs under the time constraint. 
“Nothing we are doing is worth the risk of 
hurting anyone,” says Taylor. 

Communication was also a key to completing 
the difficult repairs. According to Taylor, 
establishing clear points of contact and active 
real-time communication with the Ministry of 
Transportation and Infrastructure (MOTI) was 
crucial. “There was a lot of pressure on everyone 
and the best way to overcome that was to be 
great communicators. The ministry stepped up 
to the challenge and met the industry, hour per 
hour. They were next level in their commitment 
giving clear and timely direction when decisions 
needed to be made.” 

The Coquihalla is a major conduit for essential 
goods and services, providing access across the 
province, acting as a vital connection for three major 
routes headed north on Highway 1, 3 and 5. With 
so many communities and the delivery of essential 
goods relying on the rapid repair of the highway, 
road maintenance crews and MOTI strategized 
ways to work as quickly as possible. Crews worked 
day and night for the full 35 days to open the 
highway in time for the holidays. 

“The people who build and maintain roads 
in B.C. have a reputation second to none,” said 
Rob Fleming, the minister of transportation 
in an official statement on the re-opening 
in December. “Their response to the recent 
disaster has been remarkable.” 

On January 19th, 2022, the Coquihalla 
opened to regular traffic.  

Infrastructure

The damage to the Coquihalla Highway due to severe flooding required massive mobilization of 
people and equipment for repairs.
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Updated Bonds and Other Warranties 
BY ROBERT SLOAT

T
he Surety Association of Canada’s (SAC) 
new bond forms 2021 (Bid, Performance, 
and Labour & Material Payment) repre-
sent the modernization of the traditional 

forms and are a step forward for users — not just 
owners but also contractors. All parties will have 
more certainty in terms of process, timelines, and 
outcomes in the unlikely event of a default on a 
bonded job that triggers a claim on the bonds. 

SURETY BONDING — WHAT IT IS
For construction projects, surety bonding 
guarantees the contractor will perform the contract 
and pay the trades and suppliers for work done on 
the project. There are two bonds required to do this:
• The Performance Bond
• The Labour & Materials Payment Bond.

Bonding is typically specified at the head contract 
level from the general contractor, by the project owner. 
Large and complex projects can involve buildings, 
underground and surface infrastructure and related 
equipment and systems including roofing — which 
often are protected by manufacturers and other 
third-party guarantees or warranties. In addition to 
the performance bond, it is now standard practice 
that payments to subtrades and suppliers on projects 
are protected by a labour & material payment bond.

There are often other warranties and guarantees, 
for example a long-term roofing guarantee of the 
type provided by roofing contractors’ associations, 
and assignable manufacturers warranties on major 
equipment like HVAC systems, cooling plants, and 
so on. The performance bond is not a replacement 
for these warranties and guarantees. Some ask if 
sureties can issue renewable maintenance bonds as 
a replacement? While technically possible, these are 
rarely issued. One reason: the surety reserves the right 
not to renew the maintenance bond if the contractor’s 
circumstances change for the worse  — this limits the 
value of this product for most owners.

It is important to understand that while a surety 
bond and a manufacturers or system guarantee are 
complementary, a surety is not insurance; there are 
distinct differences (see graph).

Thus, the insurance industry employs actuaries, 
whose job it is to ensure that insurance premiums 
provide a sufficient loss pool to fund claims that 
are expected. The surety industry doesn’t employ 
actuarial analysis as part of its underwriting process. 

A surety underwriter’s job is in some ways more 
complex, as their objective is to ensure that there are 
no losses on bonded jobs. 

ESSENTIAL SERVICES 
Sureties provide three essential services:
• Prequalification: Assurance that the bonded 

contractor is qualified for the job for which they 
are contracted. 

• Ongoing monitoring (and hidden services): 
Sureties monitor bonded contractors 
continuously and can provide assistance if needed 
($, technical support, accounting, etc.)

• Security: Protection in the event that the 
bonded contractor should default on its 
obligation — not just financial protection but a 
true performance guarantee that the job will be 
completed in accordance with the contract.

As bonded contractors know, the surety-contractor 
relationship doesn’t span one bond or job — it is a 
long-term relationship, commonly spanning many 
years and many projects.

NEW FORMS FOR A NEW TIME
The standard bond forms, in use across Canada since 
2002, are the Canadian Construction Documents 
Committee 2002 series of bonds (220 — Bid Bond; 
221 — Performance Bond; and 222 — Labour 
& Material Payment Bond). These forms have 
served the construction sector well, but much has 
changed in contract law over the past two decades as 
procurement norms have evolved and the courts have 
handed down new jurisprudence. Accordingly, the 
CCDC set to work over five years ago to modernize 
the CCDC 2002 series of bonds, work that was well 
progressed when the pandemic struck.

Because of uncertainty about when the CCDC 
could approve and release new bond forms, 
SAC decided to act and released the SAC Bond 
Forms 2021 in March of 2021. These bond forms 
incorporate the work done by CCDC before the 
process was interrupted; indeed, it is expected 
that the CCDC will release the new forms in due 
course. When it does, SAC will transition its forms 
to the CCDC versions.

The SAC Bond Forms 2021 are the new industry 
standard:
Benefits for Owners and GCs: 
• More certainty in the claims process

• 
M o r e 

responsiveness to a claim including set timelines 
for a surety to acknowledge and respond to a 
notice of claim. 

• More frequent and effective communication 
between sureties and owners (including contact 
info for the contractor, surety and owner/obligee)

• Clear guidance on how to make a claim, complete 
with standard forms and checklists

For Contractors:
• Written in plain language so the obligations and 

protections are clear to all.

The 2021 bond forms assure more responsive 
processes to deal with any problems that may arise:
• The Bid Bond solves the perennial ‘date’ 

problem by tying the bid bond to the tender 
documents so there will be no need to re-issue the 
Bid Bond every time the closing date is extended.

• Pre-Notice Meeting to allow the surety and 
owner to prevent problems from turning into a 
default. 

Timelines for Surety’s Response:
• 4 days to acknowledge a response and request info.
• 20 days for the surety to provide its response.
• Necessary Interim Work: Allows the owner 

to address urgent issues (like safety) under the 
bond (also known as Emergency Remedial Work) 
without sacrificing its rights under the bond.

• Post-Notice Meeting: To minimize or 
eliminate work stoppages while the surety 
investigates.

• Contact Coordinates: Contact information for 
all parties to facilitate notices and communication. 

SAC is working to ensure that owners large and 
small are aware that the SAC Bond Forms are now 
the industry standard and understand the many 
benefits of specifying up-to-date bond forms.

REDUCING RISK TOGETHER
Bonding is the fundamental requirement to protect 
construction projects against the risk of default and 
ensure that subcontractors and suppliers are paid in 
full for work done on bonded projects. Bonds ensure 
that the project is successfully completed. Other 
system and manufacturers warranties, assignable to 
the project owner, complement bonded protection 
by ensuring that critical systems and equipment 
perform over the longer term. 

A good example is roofing guarantees like those 
issued to qualified contractors by the RCABC  
— which ensures the roof will perform after 
completion for a specified term.   

Robert Sloat is regional director, Western Canada 
at the Surety Association of Canada. Copies 
of the new forms are available for free at www.
suretycanada.com
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Surety Bond
• No losses anticipated
• 3rd-Party agreement (Principal (con-

tractor), Surety & Obligee (owner)
• Premiums – charge for service 

rendered
• Recourse against the Principal via 

indemnity agreement*

*The surety pays the claim as per the 
terms of the bond, but has the right to 
claim those costs against the Principal 
(Contractor)

Insurance Policy
• Losses anticipated
• 2-Party agreement (Insurer and 

Insured)
• Premiums actuarially determined
• No recourse against insured in the 

event of loss*

*The claim is paid as per the policy 
without further recourse

Manufacturers or System 
Warranty
• Losses possible but not anticipated
• 3rd-Party agreement (Owner and 

Guarantor)
• Guarantee fees – a function of 

contract value
• Pays for repair or replacement in 

the event of a loss* 

*The claim is paid in accordance with 
the terms of the warranty
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Contract Bonds Offer Low Cost Guarantee
BY FRED MOROZ

W
hether you are a general contrac-
tor, developer, owner’s rep or an 
owner, a big part of assuring the 
success of a construction proj-

ect involves mitigating risk. The first step is to 
assess the risk. If all of the subcontractors suc-
cessfully perform their contracts, there is a high 
likelihood of a successful project. But if even 
one subcontractor fails to perform, it can affect 
your overall schedule and overall budget. Some 
contractors are more critical to your schedule 
and budget than others. Usually these contrac-
tors have the largest contracts. But it can also 
include smaller contractors who are specialized 
or in very high demand and hard to replace. The 
success of these large and specialized contrac-
tors represent the greatest impact on the level of 
success of your project.

There is a risk mitigation product that is 
available that usually costs less than a one per 
cent premium on the subcontractor’s contract 
amount, and it has been guaranteeing Canadian 
construction contracts for over a hundred 
years. They are contract bonds. Often called 
construction bonds because more than 90 
per cent of contract bonds that are issued are 
guaranteeing construction contracts.

The two types of contract bonds are: 
performance bonds and labour and material 
payment bonds. Getting a performance 
bond from a subcontractor guarantees the 
performance of their contract. Getting a 
labour and material payment bond from them 
guarantees that they will pay all of their subs 
and suppliers. This vastly reduces the number 
of liens filed on bonded jobs vs un-bonded jobs.

Many owners who want to mitigate contractor 
risk throughout the entire project, bond the 
general contractor. Or, they can choose to 
take a more selective approach. Whether they 
have their own construction managers or hire 
a GC, it is becoming common for the owner 
and PM/GC to discuss risk management of 
the subcontractors and determine which subs 
represent a greater risk. Receiving bonds from 
those higher risk subs would add a minimal 
cost to the overall project and potentially 
save millions of dollars if even one of those 
subs default and need to be replaced. Every 
subcontract represents a different relationship 
history, a different potential impact to the 
schedule and a different cost to replace.

As result of the challenges resulting from the 
pandemic and the supply chain disruptions, the 
number and value of contractor defaults has 
increased over the past few years in Canada. 
Trying to identify which businesses will be 
significantly impacted has also become more 
difficult. The newer that a contractor is, and 

the smaller they are, correlates negatively to 
the likelihood of defaulting on a contract and 
becoming insolvent. But even well-establish 
large contractors can run into problems. It is 
often hard to know which subcontractor on 
your project will run into difficulties and how 
much it will impact your schedule and cost 
budget.

The usual due diligence into subcontractors 
includes years in business, previous projects 
and reference checks. Those give a pretty 
good indication of the quality of contractor. 
But, they won’t tell you if that contractor is 
in financial difficulties or has overextended 
their work program beyond their capabilities. 
However, their bonding company knows that 
information. If their bonding company will 
provide bonds stating they will guarantee their 
contract with you, then you know not only the 
contractor’s likelihood of default is much lower, 
but also that if there is a breach of contract, 
the bonding company is legally obligated to 
help the contractor finish the contract, hire a 
replacement contractor, or pay the bond penalty.

The statistic that is most telling is a non-
bonded construction enterprise is more than 
10 times more likely to become insolvent than 
bonded companies (Surety Association of 
Canada research study).

But even among bonded contractors, they do 
not bond all of their contracts. The contracts 
that they do bond receive more attention 
and have less disputes than their un-bonded 
contracts. There are two reasons for this. Un-
bonded contracts only have the liability of the 
operating company at risk. Contracts backed by 
a bond, risk not only the OpCo, but all other 
companies and persons that indemnify the 

bonding company. Therefore, the contractor 
has a vested interest to prioritize the successful 
performance of their bonded contracts, over 
their non-bonded contracts. Secondly, if you 
make a claim against a subcontractor’s bond for 
non-performance, the bonding company legally 
must respond within a limited period. Therefore, 
the bonding company will immediately contact 
the subcontractor to discuss the claim and 
how it can be resolved quickly. The bonding 
company will not allow the contractor to drag 
out a dispute that may result in a bond claim.

The current situation of delays of delivery of 
construction materials and their consequential 
cost increases has created a surge in the 
requests for bonds to guarantee delivery dates 
and material costs. Understandably, many 
subcontractors and suppliers are not willing to 
guarantee these risks. But if a sub or supplier is 
willing to guarantee delivery dates and prices, a 
supply bond would be a very good purchase in 
today’s supply chain climate.

Construction bonds are not new. But many 
people who manage construction projects 
either do not know much about them, or just 
think they are an added cost. Many contractors 
do not want to tell you about them because it 
represents a higher obligation to them. Or, 
maybe they do not qualify for a bond facility. 
But for managers of construction projects, there 
are not many things that can add certainty and 
reduce significant risk, for only one percent or 
less of a subcontractors contract.   

Fred Moroz is vice president of Construction 
Contract Bonding at BFL Canada Risk and 
Insurance Services Inc. in Vancouver. fmoroz@
bflcanada.ca
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Insurance is Still Going Up
BY STEVE MCCONNELL

I
nsurance will cost more this year. In fact, the 
industry has been dealing with inflationary 
pressures for the past three years. The insur-
ance industry has typically rotated from in-

flationary cycles to deflationary cycles as part of 
the competitive nature of the business. 

The insurance business globally is part casino 
and part risk selection. When times are good, 
insurance companies compete aggressively for 
new business. Rate reductions soon follow. 
Over competition ultimately results in poor 
risk selection and inadequate pricing. Once 
financial results deteriorate broadly, capacity 
shrinks as companies exit unprofitable business 
segments. This is where we are today. What 
seems to be different this time is that we have 
layered onto this inflationary phase of the 
business cycle increasingly severe weather events, 
climate change and supply chain disruption. The 
industry is now looking for good clean business 
with focused risk selection and higher prices. In 
short, competition is flat. Insurance companies 
will continue to avoid non-standard business 
as they push for increased pricing in nearly all 
insurance lines this year.

There are three main things to consider when 
purchasing construction insurance. Firstly, does 
the coverage meet the requirements of the project 
contract or subcontract? Secondly, are the limits 
of coverage and deductibles reasonable given the 
risk profile of the buyer? Lastly, is the overall cost 
of the insurance acceptable given the potential 
profits for the business? 

Often times, the insurance requirements 
for a project have been copied and pasted from 
another project with little thought about their 
appropriateness. While it is always best to clarify 

Insurance, Bonding, Surety

these requirements at the tender stage, there can 
be an opportunity to renegotiate these terms 
before the project begins. Reducing insurance 
limits and coverage can be a good way to lower 
overall insurance cost. ICBC has used this 
approach very effectively in the past year by 
shifting mandatory auto coverage to a no-fault 
insurance plan. This has reduced coverage, 
resulting in substantial cost savings through 
lower claims. 

Raising deductibles can also be an effective 
way to reduce insurance costs. Insurance 
companies have also been using this as an 
effective technique to limit their exposure 
on accounts with small frequent claims 
while at the same time, keeping premium 
increases modest. We have seen them use this 
approach in condo insurance to lower strata 
insurance costs, as well as for roofers and 
highway maintenance contractors. Certain 
construction activities such as demolition, 
roofing, snow clearing and long haul trucking 
are attracting significant price increases. For 
those who dabble in these activities, it makes 
sense to analyze the profits earned from these 
activities in light of the new higher insurance 
premiums that come with this work. 

The insurance business is composed of numerous 
layers of Insurance companies, re-insurance com-
panies, finance companies, government regulators, 
brokers, wholesalers and various other parties who 
collectively influence pricing. This global network of 
companies, people and entities compete, interact 
and partner to create global pricing and coverage 
for a wide range of business risks. While not per-
fect, this approach has worked reasonably well for 
many decades. 

Insurance is the grease in the machine that helps 
business grow and evolve. Recently, technology 
companies, called Insuretechs, have raised capital 
to build software and AI systems to capture some 
of the insurance business. These new players have 
found some success in the simpler insurance lines 
such as home and auto insurance. Their goal is 
to create a software algorithm that improves the 
risk selection approach of the current market. 
While it is not yet clear if they will succeed, 
they are certain to exert downward pressure on 
pricing in some segments.

Almost every large insurance company is also 
analyzing its data in hopes of deciphering how 
they can best select their clients to avoid claims. 
Many companies have increased their reliance 
on software solutions to assess risk. Many are 
relying much less on the complex network of 
interpersonal relationships that have historically 
helped shaped price and coverage in the past. 
Some skilled underwriters have been reduced to 
data entry clerks. Personal credit checks, used as 
an indicator of possible future claims frequency 
is one such approach. Interestingly, while some 
carriers rely less on their professional broker 
network, there has been a significant increase 
in the role of managing general agents, who in 
simple terms, are wholesale brokers for retail 
brokers. Insurance companies who sell their 
products through specialist MGA’s say they get 
statistically better claims results than if they 
used retail brokers. 

Private equity is also snapping up smaller retail 
brokers in search of yield and economies of scale. 
Sometimes this results in lower service for clients. 
The insurance market is transitioning to a new 
way of doing business. It will be incumbent upon 
government regulators to make sure that these 
changes benefit all stakeholders. 

While the rate of price increases seems to 
be slowing for many insurance lines, a return 
to a competitive and lower priced marketplace 
does not seem likely for 2022. This being said, 
the industry is complex and dynamic. New 
insurance carriers, products and players are 
constantly working behind the scenes, striving 
to create a better, less costly way to transfer 
risk. Construction insurance is not easy. As 
the industry changes and evolves, it has never 
been more important to use an experienced, 
knowledgeable, and adaptable insurance 
professional. Fortunately, nothing stays the 
same for long.  

Steve McConnell, vice president construction 
services, is a veteran insurance and surety 
professional with the InsureBC group of 
companies.
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Legal File

One Step Closer to Prompt Payment
BY DANIEL THOMPSON

T
he long-awaited introduction of 
prompt payment legislation is making 
further headway in British Columbia.

Following the experience of other 
Canadian provinces, such as Ontario which 
introduced prompt payment legislation in 
October 2019, and the experience in the UK 
and USA, the British Columbia government 
recently established an industry group tasked 
with providing expertise to shape development 
of prompt payment legislation in B.C. This 
industry task force comes on the heels of the 
Attorney General’s promise to move forward 
with prompt payment legislation. The task 
force will be managed by the Ministry of the 
Attorney General and is currently comprised 
of representatives of the Electrical Contractors 
Association of BC, the Mechanical Contractor’s 
Association of BC, and the BC Construction 
Association. 

PROMPT PAYMENT LEGISLATION
Prompt payment legislation was tabled in 2019 
as an amendment to the British Columbia 
Builders Lien Act. The proposed legislation 
included for owners to pay contractor’s invoices 
within 28 days, the contractor would then pay 
its subcontractors seven days later, and sub-
subcontractors would then pay their own 
subcontractors seven days after that. In short, 
the legislation called for a 28-, 35-, 42-day 
payment program. In the event of a dispute, 
the proposed legislation provided for notices 
of non-payment within stipulated time 
frames. The proposed legislation did not pass 
the first reading. 

After the legislation was tabled, in 2020 the 
British Columbia Law Institute (BCLI) issued 
its final report on Builders Lien Act reform. 
The BCLI made 86 recommendations but did 
not make any respecting prompt payment. It 
ultimately suggested that the merits of prompt 
payment legislation be assessed by a different 
group with a focus on financial management 
of construction projects. The new industry task 
force seems to be a response to this suggestion.

The proposed legislation followed that of 
Ontario. There was skepticism in Ontario as 
to how effective the legislation would be, but 
overall Ontario’s experience seems positive: 
cash is flowing faster allowing contractors to 
expand their businesses, and it is easier for new 
contractors to start up knowing they will not 
be subject to pay-when-paid clauses or paid 
at the whim of owners. The changes to the 
Ontario Construction Act are still relatively 
new, and the courts have yet to interpret these 
provisions.

BUILDERS LIEN
What about the effect on builders liens? 
A builders lien is a contractor, supplier, or 
professional’s remedy when it has not been paid 
for its work. The lien is a registered interest in 
title to the project lands, and the filing of a lien 
often stops cash flow on a project.

The prompt payment provisions in Ontario 
did not affect lien rights. Liens continue for a 60-
day period following the date of the certificate 
of declaration of substantial performance, the 
date the contract is completed, or the date the 
contract is abandoned or terminated. 

Currently, the British Columbia Builders 
Lien Act has a 45-day period within which to file 
a builders lien. The date the 45-day lien period 
begins to run is subject to many considerations, 
but the BCLI did not recommend changing 
that time frame. 

The payment provisions of the proposed 
B.C. legislation took the lien period into 
consideration. Ideally funds would flow to 
subcontractors within 35 days and to sub-
subcontractors within 42 days. Even when 
considering the proposed time frames for the 

provision of notices of non-payment, by the 
latest, notices would need to be given by the 35- 
and 42-day deadlines. The proposed time frames 
gave the parties enough time to file a builders 
lien. Any time frames of future legislation will 
also need to consider lien period. 

TIMELY PAYMENT
Timely payment is a critical issue in construction 
projects. There is significant support in British 
Columbia for prompt payment legislation 
and the construction industry eagerly awaits 
the newly created industry task force’s 
recommendations and the proposed structure 
of prompt payment legislation in this province. 

In the meantime, owners, contractors, and 
subcontractors must continue to be cognizant 
of the time frames and remedies of the current 
Builders Lien Act and should seek legal advice 
when enforcing their rights.   

Daniel Thompson is a partner in the construction 
and engineering practice at Alexander Holburn 
Beaudin + Lang LLP. He is based in Kelowna but 
maintains a construction law practice across B.C.

“ Timely payment is a critical issue in 
construction projects.”
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Performance Bonds
BY CHARLES BOIS

I
t is common practice in the construction 
industry to use contract documents and 
performance bonds to allocate risk appro-
priately between owners and contractors. 

Owners often require contractors to provide a 
performance bond from a recognized surety as 
a condition to being awarded the construction 
contract. A performance bond provides the 
owner with a mechanism to mitigate the costs 
and risk of the contractor defaulting under the 
construction contract. If a contractor defaults 
on its contract obligations, and there is a per-
formance bond, that bond entitles the owner to 
call on the surety to complete the contract. 

Subject to the express terms of the 
performance bond, a surety generally has four 
options to respond to the owners demand: 
1. remedy the default; 
2. complete the contract in accordance with its 

terms and conditions; 
3. obtain bids from other contractors for the 

completion of the contract, in accordance 
with its terms and conditions; 

4. make a cash payment to the owner and obtain 
a release. 

Generally, option three is the one commonly 
pursued by the surety and owner. Once the 
surety and owners have obtained and reviewed 
the required bids, a decision is made as to the 
contractor that will complete the contract in 
accordance with its terms and conditions, and 
the surety’s obligation is to make sufficient 
funds to pay the costs of completion (subject 
to the face value of the bond). But what are the 
surety’s obligations given the phrase “complete 
the contract in accordance with its terms and 
conditions”? 

There has been an extensive debate in 
Canadian courts regarding the obligations 
of a surety when it comes to “completing the 
contract in accordance with its terms and 
conditions” and what those obligations actually 
include. One long line of cases, culminating 
with the 2004 Saskatchewan Court of Appeal 
decision Lac La Ronge Indian Band v Dallas 
Contracting Ltd., adopted a narrow approach, 
holding that the surety is responsible only for 
completing the physical construction work 
(the “bricks and mortar approach”) and is 
not liable for payment of collateral monetary 
obligations (such as liquidated damages, 
delay damages/costs, loss of income) even if 
such monetary obligations are set out in and 
payable under the construction contract. 
In Lac La Ronge, the court held that:  

104 A surety’s obligation on this point can 
be no greater than if it had completed the 

contract or had found a responsible bidder 
to complete it. If either of those options 
had occurred, Western would not be liable 
to the Band for the extra costs incurred by 
it. Accordingly, I find that the trial judge 
erred in holding Western liable for these 
amounts.

 
Another line of cases, culminating in the 
Ontario Court of Appeal in Whitby Landmark 
Developments Inc. v Mollenhauer Construction 
Ltd., adopted a broader approach holding 
that the surety’s obligation is to complete the 
construction contract in accordance with its 
terms and conditions, and such obligations are 
not limited to completion of the physical work 
under the contract. In Whitby, the construction 
contract included terms that the owner and the 
contractor would share any cost savings. The 
contractor defaulted and the owner completed 
the work and claimed its costs and its share 
of the cost savings from the surety. The court 
considered the wording of the performance 
bond and noted that the construction contract 
documents formed part of the bond and that 
all obligations under the bond referred to the 
construction contract. The court concluded 
that the surety’s obligation was not limited to 
completion of the physical work, but that the 
surety was obliged to pay the owner’s share of 
the cost savings. Whitby establishes, at least in 
Ontario, that the surety’s obligations under a 
performance bond could include payment of 
collateral monetary obligations that form part 
of the construction contract. 

The Whitby decision has been criticized for 
ignoring the long line of authorities which follow 
the bricks and mortar approach adopted in Lac 
La Ronge. B.C. courts have largely adopted the 
bricks and mortar approach adopted in Lac La 
Ronge. However, there are signs that courts may 
be reconsidering the approach. 

Two recent decisions emanating in Alberta 
have adopted the broader approach established 
in Whitby. In 2013, the court was asked to 
consider the surety obligation to satisfy the 
monetary obligations of a defaulting contractor. 
In MGN Constructors Inc. v AXA Pacific 
Insurance Company, the surety provided a 
performance bond to a subcontractor of MGN 
Constructors. Disputes arose between MGN 
and the subcontractor and the subcontractor 
quit working. MGN made a claim under the 
bond. The court recognized that the surety’s 
obligations depend on the specific wording of 
the performance bond, and signalled that the 
court would adopt the broader approach,

In 2017, the court, in Vermilion & District 
Housing Foundation v Binder Construction 

Limited, was asked to consider whether the 
surety was responsible for paying the owner’s 
costs to remedy defects in the flooring work 
performed by the contractor and for paying 
the owner’s claim for lost rental income due 
to the need to relocate the tenant to complete 
the remedial work. The court considered 
the conflicting approaches taken in Whitby 
and Lac La Ronge regarding the surety’s 
obligations, and noted that when interpreting 
the bond the “court must consider the terms 
of the underlying contractual relationship 
and the degree to which the obligations 
outlined therein are incorporated into 
the bond by reference”. Ultimately, the 
court followed the Whitby approach and 
determined that the owner’s lost rental 
income was recoverable from the surety. 

CONCLUSION
The debate regarding a surety’s obligations 
under a performance bond continues, and 
the recent decisions in Alberta may set the 
stage for the Supreme Court of Canada to 
determine the extent of a surety’s obligation. 
The foregoing cases establish that courts will 
determine the surety’s obligations based on 
the wording of the performance bond. Absent 
express provisions in the bond limiting a surety’s 
obligations, it is possible that more courts may 
adopt the expanded approach in Whitby and 
find that surety’s obligations include payment 
of collateral monetary obligations, such as 
liquidated damages, delay costs and even lost 
income when the payment of such amounts is a 
term and condition of the contract and become 
the responsibility of the contractor. 

Owners and contractors should read and 
understand the terms and conditions of their 
construction contract and performance bonds. 
In the event of a default and claim under a bond, 
both parties must ensure that they comply with 
their obligations under the contract and the 
performance bond. It is also imperative that 
owners comply with the notice provisions of 
their contract and under the bond and deliver 
notices within the required period. Defective 
notices or late notices to the contractor or 
the surety could result in an owner losing 
the ability to recover costs and any collateral 
monetary obligations from the surety. 
Owners faced with a defaulting contractor 
should notify the surety as soon as possible 
to mitigate the risk of the surety denying a 
claim under the bond.  

 
Charles Bois is a partner in the Vancouver office of 
Miller Thomson. Andrew Hefford, article student, 
helped prepared this article.
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